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(i) 


QUESTIONS PRESENTED 


In the opinion of appellees, the questions involved are as 


follows: 


1. Did the United States District Court for the 
District of Columbia err in holding that the attempted 
trust sought to be created in, Paragraph 6 of decedent's 
will was void because it named no cestui que trust and 
contained no object or purpose of the trust? 


2. Did said Court err in holding that the real 
property referred to in Paragraph 6 of said will passed 
to decedent's heirs at law by intestacy? 
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LAURA A. KILLINGSWORTH, 
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Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


SUMMARY OF ARGUMENT 


The trust sought to be created in the Sixth Paragraph of the will 
of Helen Penn Pender was void because it failed to name any cestui 
que trust or any object or purpose of said trust. Further, under the 
provisions of said instrument trustees were given discretion to hold 
the trust res for a period in excess of the time limitations of the rule 
of perpetuities. The trust being void, and said will containing no 
residuary clause, trustees hold the res as a resulting trust for the 
heirs at law of testatrix. 


ARGUMENT 


Paragraph Sixth of the last will and testament of Helen Penn 
Pender, the construction of which is the subject matter of this appeal, 
devised certain real property located within the District of Columbia 
to appellees as trustees (App. 6). The trustees were given absolute — 
discretion as to the said realty. They were given authority to operate, 
manage or sell the property as they saw fit. Thereafter certain pre- 
catory language followed, more in the nature of advice to the trustees 
that the premises be rented out either as apartments and/or rooms, 
and that the income derived from said rentals be used to pay off any 
deeds of trust outstanding against the property. 


Omitting for the moment lines 15 through 21 of said paragraph 
(App. 6), we note that once thereafter and twice before in said para- 
graph the trustees are given authority to sell the trust res in their 
sole discretion. Lines 15 through 21 limit the sale of the res by the 
trustees upon the condition that the rental income is insufficient to 
meet the installments on the deeds of trust outstanding against the 
property. 


Inasmuch as this condition is a part of the aforementioned prec- 
atory language, which seemly by the words of the testatrix herself, 
are in the nature of mere advice to the trustees, a fair reading of the 
paragraph would manifest that the trustees could sell the property 
whenever in their discretion they saw fit. 


Since every express private trust requires both an obligor and 


1 
an obligee, every such trust must have a cestui que trust. 


Note also that the persons named as recipients of the proceeds of 
the sale of said premises are named in the sentence containing the 
precatory language. 


Bogert, Trusts and Trustees, Vol, 1A, Sec. 161, p. 85. 
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If the trustees sold the premises, three legal alternatives as to 
the disbursement of funds resulting therefrom, can be drawn from 
this paragraph. 


First: If the premises were sold because the income therefrom 
was insufficient to pay the installments on outstanding deeds of trust 
on said premises, then the trustees would disburse the proceeds to 
the individuals named in lines 21 and 22 of said paragraph. 


Second: If the trustees sold the premises because the rental 
income was insufficient as aforesaid, or for any other reason, they 
could state that the condition and the named beneficiaries in lines 15 
through 22 were only the mere advice of the testatrix and not binding 
upon them as trustees. In this case there would be no one to receive 
the benefits. 


Third: If the trustees sold the premises for any reason, they 
could consider the advice of the testatrix binding and the individuals 
named in lines 21 and 22 of said paragraph would receive the benefits. 


It is unnecessary, however, to determine who would be the 
cestui que trust in the event of a sale of the premises by the trustees, 
because a more important question must first be answered, to-wit, 
who are the cestui qui trusts if the trustees decide not to sell the 
premises, or if the rental income is sufficient to pay installments 


on outstanding deeds of trust on the property. None are named. 


Every express private trust must have a cestui que trust and 


the failure to so designate one, voids the creation of the attempted 


trust = 


2 
Thomas v, Anderson, et al,, 245 Fed. 642 (8th Cir. 1917); In re Brown's Estate, 122 N.Y.S. 
2d 640, 641 (Surr. Ct. N.Y. 1953). 
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If a testamentary trust fails for want of a beneficiary then the trustees 
hold the trust res realty as a resulting trust for the heirs at law of the 


testatrix. 


Inasmuch as the will of the instant testatrix contains no residuary 
clause, the problem of whether the trustees hold the resulting trust for 


. ee 
the residuary devisees or for the heirs at law, does not arise. 


Since the testamentary trust of testatrix would allow the trustees 
to manage and operate the premises for an unlimited time, the trust 


would be void for violating the rule of perpetuities. 


Furthermore, the instant attempted creation of a trust specifies 
no object or purpose for which the trust was sought to be created. 
Such failure when linked with the failure to name cestui que trusts 
extablishes the invalidity of the instrument ig 


CONCLUSION 


Where the purported testamentary trust names no cestui que 
trusts and contains no object or purpose, and where the trustees may 
hold said res for a period in excess of the time limitations of the rule 
of perpetuities, the creation of the attempted trust is void, and the 
trustees hold the res consisting of realty as a resulting trust for the 
benefit of the heirs at law of the testatrix. 

Respectfully submitted, 


JAMES C. TOOMEY 


WALTER E. GILLCRIST 
910 17th Street, N. W. 
Washington 6, D.C. 


Attorneys for Appellees 


3 Scott v. Powell, 86 U.S. App. D.C. 277, 283; 182 F. (2d) 75(1950); Uloth v. Little, etal., 

321 Mass. 351, 352, 73 N.E. (2d) 459; In re Brown's Estate, supra, 122 N.Y.S. (2d) 640, 641; Lowry, 
etal. v. Gallagher, et al., 190 S.W. (2d) 165, 168 (Ct. of Civil Appeals Texas, 1945); Scott on Trusts, 
Vol. 2, Sec. 112, p. 306, 


4 Cf, Uloth v. Little, et al., 321 Mass. 351, 73 N.E. (2d) 459. 
5 Scott on Trusts, Vol. 1, Sec. 54, pgs. 361, 362; Vol. 2, Sec. 123. 
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(i) 
QUESTIONS TO BE ANSWERED 


1. Where the terms of a testamentary trust with respect to 


its subject are so indefinite as to be incapable of ascertainment, does 


the trust thereby become a dry or passive trust, and if so does the 


trust corpus thereupon vest in the named beneficiaries. The answer 
is yes. 

2. Where the terms of a trust are somewhat ambiguous but can 
be made clear by construction, is the trust to be rendered incapable 
of ascertainment so that it becomes void for uncertainty? It is sub- 


mitted that the answer is no. 
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WESLEY HALL, JR., 
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V. 


LAURA A. KILLINGSWORTH, 
et al., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 
This appeal is from a judgment in an action commencing by 
appellees in the United States District Court for the District of Columbia 
seeking instruction concerning the construction of the last will and 
testament of Helen Penn Pender. The jurisdiction of that court rests 
on the Act of February 27, 1877, C. 69, 19 Stat. 253, Sec. 11-306, 
D. C. Code (1951 Ed.). (J. A. 1-2). 


The District Court on the 8th day of February, 1957 entered 
judgment construing the will to the effect that the decedent died inte- 
state in respect to her real property. Thereafter, the District Court 

overruled appellant's motions for new trial and for judgment. Appellant 
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seasonably filed a notice of appeal to this court. The jurisdiction of 
this courtis invoked under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 
Helen Penn Pender died leaving a will which was admitted to 
probate by the United States District Court for the District of Columbia 
in Administration Proceedings No. 73, 284. By her will she devised 
certain property known as 1504 S Street, N. W., Washington, D. C., 
to the appellees as trustees. The pertinent language of the will is 
contained in paragraph number sixth, reading as follows: 


"Sixth: I give and devise my real property, known as 
1504 S Street, N.W., to my sisters, Yoelen S. Thomas and 
Dr. Laura A. Killingsworth, as trustees, IN TRUST NEVER- 
THELESS, to have full, absolute, and complete control and 
charge and discretion with reference to the operation or 
management of the said real estate, or to sell the same by 
a public or private sale thereof as they see fit; that it is my 
desire, although this is not to bind the trustees in their 
power and discretion and is not to be considered an order 
or a command, that the trustees operate the said premises 
as a home where Hubert A. Penn, Thirkield Penn Kelly, 
Pheobe Z. Penn, Wesley Hall, Jr., and Sinkler B. Penn, 
may reside and that the trustees attempt, by renting out 
some of the rooms or apartments therein, to pay off any 
deeds of trust outstanding against said real property; that 
the trustees shall have full power to collect the rents, to 
make all and any necessary repairs to the real property 
and to sell the same as they so desire at any time; that 
if the rent and income received from the real property 
does not carry or pay the principal and interest on the 
deed of trust, then, the trustees may sell said real pro- 
perty and divide any of the proceeds therefrom among 
the following named persons, equally share and share alike, 
if then living: Hubert A. Penn, Thirkield Penn Kelley, 
Wesley Hall, Jr. and Sinkler BR. Penn. It is understood 
that the trustees shall have full power and authority of 
management, and for sale of said real property at any 
time they see fit, and are not accountable to anyone and 
Shall not be sued by any of the above named beneficiaries 
or devisees except for willful defalcation of any monies or 
income received therefrom." 
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The trustees, appellees herein, filed Civil Action No. 2207-54 
in the United States District Court for the District of Columbia seeking 
instruction of the will and its reformation. The testatrix died on June 
23, 1951. One of the persons named in the paragraph sixth as a bene- 
ficiary died on September 11, 1951, leaving as sole heir at law the 
appellant. The appellant was likewise named in such section of the 
will as a beneficiary. After the admission of the will to probate, the 
trustees took over the operation of the property involved and there- 
after filed their complaint in which they stated that they were in doubt 
as to their power to sell the property as long as the income was 
sufficient to pay the interest and principal on the trust loan and as to 
their duty to sell in the event that they did have such power and as to 
the proper distribution of the trust estate in the event of asale. They 
further doubted the validity of the trust in the event that it was deter- 
mined that the plaintiffs had no power to sell so long as the income 
from the property was sufficient to pay the interest and principal on 
the trust loan. They further were in doubt as to the validity of the trust 
in the event they would refuse to sell the property even though they had 
the power to sell it. 


The appellant answered the complaint setting forth his position 
that the trustees did have the power to sell the property and that a 
proper distribution of the sale would be one-half for him and one- 
quarter each to the other two named beneficiaries in the paragraph 
sixth of the will, as it was his contention that he was entitled to the 
share of the trust that his mother would have had had she been living 


at the time. The matter came on to be heard before Judge Alexander 


Holtzoff of the United States District Court, who found that paragraph 


sixth of the will was void because it named no cestuique trust and con- 
tained no object of the trust but merely gave and devised the property 
in trust with complete discretion to the trustees to manage the pro- 
perty or operate it or sell it. From this adverse decision the 
appellant noted his appeal. 





STATEMENT OF POINTS 
1. The trust involved was a dry or passive trust and accordingly 


legal title to the real property was vested directly in the beneficiaries 


of the trust as of the date of the death of the settlor. 


2. If the trust be construed as an active trust, then the trust 
was valid as its object was stated with sufficient particularity and the 
net proceeds of the sale of the property by the trustees should have 
been divided one-half to the appellant and one-quarter each to the other 
named beneficiaries of the trust or the proceeds should have been divided 
one-third to each. 


SUMMARY OF ARGUMENT 

The trust granted to the appellees title to the property for a 
limited purpose: that is to eventually sell the property and divide the 
proceeds among the named beneficiaries or to operate the property and 
divide the proceeds among the named beneficiaries. It also contains 
precatory language to the effect that the trustees cduld permit certain 
of the beneficiaries to live in the property under certain conditions. 
The trust carried no definite termination date. Its purposes were 
accomplished and thereupon the trust became dry or active and legal 


title to the corpus vested in the beneficiaries. 


If the trust be construed as an active trust then the trustees upon 
the sale of the property were required to distribute the net proceeds of 
the sale of the property in equal shares to the beneficiaries. It is the 
appellant's contention that the term contained in this trust "if living" 
referred to the date of the death of the testatrix and not to the date of 
the sale of the property and that accordingly the proceeds would have 
been given one-quarter to the appellant in his own right and one-quarter 
to the appellant as the sole heir of the deceased beneficiary Thirkield 
Penn Kelley,or in the alternative that the net proceeds were to be 
divided equally among the three surviving beneficiaries. 





ARGUMENT 

On August 8, 1957, this court in Kilcoyne, et al vs. James F. 
Reiley, et al., No. 13,668 said with respect to the problem in the dis- 
tribution of a decedent's estate wherein a legatee or devisee elected 
to take against the will rather than in accordance with the terms of the 
will thereby creating a problem in the payment of legatees as follows: 

",...But it may be said that it is the duty of the court 

to accomplish as near as may be done equitably the same 

result between the beneficiary as would have resulted from 

distribution of the estate in accordance with the terms of 

the will...." 

In the instant case, the testatrix gave and devised to the appellees 
the real property located at 1504 S Street, N. W., but was specific to 
provide that the gift and devise was in trust. The property was to be 
sold at some particular time without stating definitely when and in the 
interim the proceeds were to be divided in the fashion set forth by the 
will. In any event, it was very clearly set forth by paragraph sixth of 
the will that the beneficial interest was to go to the four named persons 


therein and not to the appellees nor to any others. It is true thata 


portion of the trust created by paragraph sixth is in precatory words. 


The purposes of the trust are somewhat vague but the ultimate purpose 
is absolutely clear. The ultimate purpose was that the property was 
to be sold and the proceeds turned over to the four named beneficiaries. 


The trial court stated in its oral opinion from the bench: 


"The court is of the opinion that the attempted trust 
sought to be created in paragraph sixth of the will is void 
because it names no cestui que trust and contains no ob- 
ject of the trust but merely gives and devises the property 
in trust and then gives complete discretion to the alleged 
trustees to manage the property, to operate it or sell it. 


"The court is also of the opinion that paragraph sixth 
must be construed as a whole. To do otherwise would re- 
sult in a will that the testatrix uid not intend. In other 
words, it would not do to strike down the clause creating 
the trust and then construe the first clause of paragraph 
sixth as a devise in fee simple absolute." 
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He then held with respect to that particular provision the trust 
was invalid and the testatrix died intestate as to that property. 


This conclusion, it is submitted, is unwarranted by the facts 
and by the law. The objects of the trusts are somewhat indefinite. 
Whether they are so indefinite as to be impossible of ascertainment 
is a question which appellant does not attempt to answer. But that 
the trust did definitely name a cestui que trust is certain. The trust 
stated in So many words: 

"... Then, the trustees may sell said real property 

and divide any of the proceeds therefrom, or in the mean- 

time, any income derived therefrom, among the following 

named persons, equally share and share alike, if then 

living: Hubert A. Penn, Thirkield Penn Kelley, Wesley 

Hall, Jr., and Sinkler D. Penn..." 

It appears obvious then that the cestuis are the four above named 
persons and the court's conclusion that no cestui que trust was named 
is incorrect. The court construed the paragraph as vesting in the 
trustees an absolute discretion as to whether or not to sell the property. 
This does not seem acorrect interpretation of the clause. What does 
seem to be a clear interpretation would be that the trustees were re- 
quired to sell the property but the time of the sale was left to their 
discretion. The fact that the word may was used in the trust rather 


than the word shall or must is unfortunate but it does not mean that 


the word may should not be given a mandatory sense. In Ballou v. 
Kemp, 68 App. D.C. 7, 92 Fed. 2d, 556, this court had before it the 


construction of a statute containing both mandatory and permissive 


language. The interpretation of the statute was one of the issues in the 
case. This court said of the use of mandatory language and permissive 
language in a statute as follows: 


",..Also, if extreme hardship will result from a literal 
application of the words, this may be taken as evidence that 
the legislature did not use them literally. For such reasons 
as these, permissive words may be given a mandatory mean- 
ing and mandatory words a permissive one.... 





"Whether the language of a statute is imperative or 
merely permissive depends on the intention disclosed in 
the nature of the action and in the contents. Although the 
words of a statute are merely permissive, directory, or 
enabling, they may, nevertheless, have the force of words 
of command where the power or duty to which they relate 
is for the advancement of public justice or the security 
and protection of public or private rights... The word 
‘shall’ in a statute may be construed 'may' where the 
connection in which it is used for the relationship to which 
it is put with other parts of the same statute indicates that 
the legislature intended that it should receive such a con- 
struction...." 


In Walker v. Thomas, 64 App. D.C. 148, 75 Fed. 2d, 667, an 
action was brought to construe a will containing a testamentary trust. 
The trial court apparently construed the will simply in accordance with 
the language of the will, but the Court of Appeals in reversing the trial 
court and ordering a different construction stated the correct rule of 
construction to be as follows: 


"The law in this jurisdiction, as well as in all the 
states of the United States, is that the intention of the 
testator is the basic and fundamental rule in the con- 
struction of wills, and the intention should be determined 
by construction of the whole will and not from detached 
paragraphs; and where the intention is apparent, it should 
be given effect--and this is true--even though to do so in- 
volves the rejection of the literal meaning of particular 
words...." 


That the trust does not give a definite time as to when the pro- 
perty must be sold is not important for the courts have held uniformly 
throughout the country that the property must be sold within a reason- 
able time, and that the beneficiaries may bring action against the 
trustees to force a sale after a reasonable time has elapsed if the 
trustees in the interim have not effected a sale. 
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If it is true that the trust is so indefinite in its purposes as to 
be void, then the effect of the trust is not that the testatrix died inte- 


state as to that particular provision but that the trust became a dry or 
passive trust and thereupon the property would descent directly to the 


beneficiaries. 


In Jones v. Dunlap, 76 U.S. App. D. C. 422, 128 Fed.2d 763, 
this court held that where the duties of the trustees were insufficient 
that the trust was a dry or passive trust and the trust corpus belonged 
to the beneficiary. 

In 54 Am. Jr. 83, Sec. 85, the writer states: 


"While nonexistence of a purpose makes a trust passive, 

so that it is executed by the statute of uses, unquestionably 

the nonexistence of the purpose, or in other words, the dry 

or passive character of the trust, is ground for judicial 

relief...." 

If the trial court is, therefore, correct, in its assumption that 
there is no purpose to the trust, then the trust is passive, becomes 
executed and legal title to the property vests in the named beneficiaries 


of the trust by reason of acceleration or by the statute of uses or both. 


On the other hand, if this court should construe the trust involved 
as having a purpose but not being definite or certain, then it is respect- 
fully submitted that certainty or definiteness need not be so crystal clear 
that it is perfectly apparent upon a casual reading. It need only be clear 
enough that a meaning can be given to the object or purpose by a reason- 
able construction. Perhaps the landmark case on the question of cer- 
tainty in the establishment of a purpose in a trust is Colton v. Colton, 
127 U.S. 300, 32 L. ed. 138, 8S C 1164. In Colton, decedent left 
as his heirs at law, his widow, his daughter, and his mother and 
sister. He left a will using this language 


",..I give and bequeath to my said wife, Ellen M. 
Colton, all of the estate, real and personal, of which I 
shall died seized or possessed or entitled to. 
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I recommend to her the care and protection of my mother 
and sister, and request her to make such gift and provision 
for them as in her judgment will be best...." 


An action was brought by the sister and others claiming that the 
will contained a trust because of the aforesaid language which trust was 
for her benefit. There was apparently the defense raised that the trust 
was created by the use of precatory words and therefore was not binding 
and also that the trust was void for lack of definition. The Supreme 
Court held, however, that a valid trust had been created and that it was 
capable of being enforced. It said this of the situation: 


",..No technical language, however, is necessary to 
the creation of a trust, either by deed or by will. It is not 
necessary to use the words ‘upon trust’ or ‘trustee’ if the 
creation of a trust is otherwise sufficiently evident. If it 
appears to be the intention of the parties from the whole in- 
strument creating it that the property conveyed is to be held 
or dealt with for the benefit of another, a court of equity will 
affix to it the character of a trust and impoSe corresponding 
duties upon the party receiving the title, if it be capable of 
lawful enforcement...." 


The court said that the question of the language of the will was 
whether or not the testator intended to charge his estate with a trust in 
favor of his relatives or whether he intended that the widow was to take 
the estate free from obligation. The court held that the estate was sub- 


ject to the trust. 


The court held that the use of precatory language did not elimi- 
nate the fact that the devise was subject to a trust and that the trust 
was not so indefinite as to be incapable of ascertainment and direction. 


The court said at page 319: 


"But it is also argued that the trust sought to be es- 
tablished under this will in favor of the complainants is 
incapable of execution by reason of the uncertainty as to 
the form and extent of the provision intended, and because 
it involves the exercise of discretionary power on the part 
of the trustee which a court of equity has no rightful authority 
to control. We have seen that whatever discretion is given by 
the will to the testator's widow does not affect the existence 
of the trust. That discretion.does not involve the right to 
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choose whether a provision shall be made or not, nor is 
there anything personal or arbitrary implied in it. It is 
to be the exercise of judgment directed to the care and 
protection of the beneficiaries by making such a provis- 
ion as will best secure that end. There is nothing in 
this left.so vague and indefinite that it cannot, by the 
usual processes of the law, be reduced to certainty. 
Courts of common law constantly determine the reason- 
able value of property sold, where there is no agree- 
ment as to price, and the judge and jury are frequently 
called upon to judge what are necessary for an infant or 
reasonable maintenance for a deserted wife. The prin- 
ciples of equity and the machinery of its courts are still 
better adapted to such inquiries... 


"...Plainly, if the trustee refuses altogether to exer- 

cise the discretion with which he is vested, the trust must 

not on that account be defeated, unless by its terms it is 

made dependent upon the will of the trustee himself...." 

It is impossible to phrase an argument any more clearly or 
distinctly showing the reasonable certainty and lack of ambiguity of 
the trust created by the instant will than is set forth by the language of 
the Supreme Court in the Colton case. Accordingly, if this court 
should feel or find that the trust is not so lacking in definiteness as 
to be a dry or passive trust, then the trust is an active trust, and the 
property having been sold the net proceeds of the sale should be dis- 
tributed as in accordance with the terms of the trust. 


CONC LUSION 
It is respectfully submitted that the judgment of the District 
Court of the United States for the District of Columbia should be 
reversed with proper instructions from this court. 
Respectfully submitted, 


ARTHUR L. WILLCHER 
EUGENE H. ROTHBERG 


843 Investment Building 
Attorney for Appellees Washington, D. C. 
Barr Building 


James C. Toomey, Esq. 


Attorneys for Appellant 
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APPENDIX [Filed May 24, 1954] 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


LAURA A. KILLINGSWORTH 
1509 S Street, N. W. 
Washington, D. C. 

and 
YEOLEN S. THOMAS 
1501 Allison Street, N. W. 
Washington, D. C. 


Civil Action No. 2207-54 


Plaintiffs 
vs. 


. SINKLER B. PENN 
1610 Allison Street, N. W. 
Washington, D. C. 


. HUBERT PENN 
1324 R Street, N. W. 
Washington, D. C. 


. ROBERT PENN 
916 Independence Ave., S.E. 
Washington, D. C. 


. PHOEBE Z. PENN 
1820 California Street, N. W. 
Washington, D. C. 


. JEAN L. PENN 
1324 R Street, N. W. 
Washington, D. C. 


- HUBERT A. PENN 
1504 S Street, N. W. 
Washington, D. C. 


WESLEY HALL, JR., A minor, 
Care of his next friend and father, 
Richard Hall, 
1334 Q Street, N. W. 
Washington, D. C. 

Defendants 


COMPLAINT FOR CONSTRUCTION AND/OR 
REFORMATION OF WILL 


Come now Yeolen S. Thomas and Dr. Laura A. Killingsworth, by 





2 
their attorneys Albert Brick and Samuel Intrater, and represent to the 
Court as follows: 

1. That the plaintiffs are adult citizens of the United States and 
residents of the District of Columbia, and are the executrices and 
trustees under the Last Will and Testament of Helen Penn Pender, 
deceased, whose estate is presently under probate in the United States 
District Court for the District of Columbia, sitting as a probate court, 
Administration No. 73, 284. 

2. That defendants are all of the known heirs and next of kin of 
said Helen Penn Pender, deceased, and all of the beneficiaries under 
said Last Will and Testament. 

That defendants #1, 2, 3, 4, 5 and 6 are adult citizens of the 
United States and residents of the District of Columbia. 

That defendant #7 is a minor child, being a citizen of the United 
States and a resident of the District of Columbia, residing at 1334 Q 
Street, N.W., with Richard Hall, his father and next friend. 


3. That jurisdiction in this case is based upon Title 11, D.C. 
Code, Section 306, which confers upon the United States District Court 
for the District of Columbia jurisdiction over all cases in equity. 

4. That said Helen Penn Pender, deceased, left a Last Will and 
Testament, copy of which is hereto attached and made a part hereof; 


that paragraph sixth of said Will is ambiguous and uncertain and plain- 
tiffs seek an Order of this Court construing and/or reforming same. 

A) That said Paragraph Sixth provides in several places that 
plaintiffs, as trustees, shall have full, absolute and complete dis- 
cretion to sell the real property therein described, as they see fit; yet 
said paragraph further provides that said trustees _may sell the same, if 
the rent and income received therefrom does not pay the principal and 
interest on the trust upon said property. 

B) That plaintiffs are in doubt as to their powers of sale, so long 
as the rent and income pay the principal and interest on said trust upon 
Said property, as it is presently doing. 
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C) That said Paragraph Sixth further provides that any income 
derived from said property shall be divided among the following named 
persons, if then living: Hubert A. Penn, Thirkield Penn Kelley, 
Wesley Hall, Jr. and Sinkler B. Penn. That Helen Penn Pender, 
testatrix, departed this world June 23, 1951; that said Thirkield Penn 
Kelley departed this world September 11, 1951; that Wesley Hall, Jr., 
as the son and heir of said Thirkield Penn Kelley, deceased, has made 
claim to the share of said Thirkield Penn Kelley, and plaintiffs are un- 
certain as to the rights of said Wesley Hall, Jr., to the share of his 
said mother in the distributive income from said trust property or in 
the distribution of the proceeds from a sale thereof. 

D) That said provision as to the distribution of the proceeds from 
a sale of said premises in the event that income is insufficient to pay the 
principal and interest on the trust loan on said premises, is the only 
provision contained in said Will as to termination of said trust and dis- 
tribution of said trust estate upon termination. 

That plaintiffs are in doubt as to their power to sell said property 
so long as the income is sufficient to pay the principal and interest on 
the trust loan, or as to their duty to sell in the event they have such 
power, or as to the proper distribution of said trust estate in the event 
of sale. That plaintiffs are in doubt as to the validity of said trust in 
the event it be determined that plaintiffs have no power to sell so long 


as the income from said property is sufficient to pay the principal and 


interest on the trust loan, or in the event they may refuse to sell, even 
though they might have the power, for the reason that under such con- 
ditions there would appear to be no fixed ending to the said trust estate. 
E) That in the listing of the beneficiaries of said trust, the name 
of Phoebe Z. Penn is not listed to share in the distribution of said trust 
estate or income; that said Phoebe Z. Penn is listed earlier in said 
Paragraph Sixth, along with the other beneficiaries, as having a right 
to live in said premises; that said Phoebe Z. Penn claims the right to 
share, equally with the beneficiaries listed, in the distributive income 


from said trust estate and in the distribution of the proceeds upon sale 





or other termination thereof. 

That said Helen Penn Pender, testatrix, penned her own hand 
brief notes setting out the terms she desired incorporated in her said 
Last Will and Testament, which notes she gave to the attorney who pre- 
pared said Will; that said Phoebe Z. Penn is listed in said notes, along 
with the other beneficiaries, to share, in fee simple, the title to said 
property upon termination of the trust; that her name was omitted from 
the executed Last Will and Testament due to a typographical error of 
the scrivener of said Will. 

That said testratrix left many heirs, including brothers, sisters, 
nieces and nephews; that the persons named in said Paragraph Sixth as 
beneficiaries of the said trust are all of the persons, and only those 
persons, who lived with said testatrix in her said home, which com- 
prises the corpus of said trust, for many years prior to her death. 
That said Phoebe Z. Penn is the daughter of a deceased sister of said 
testatrix, which said sister died when said Phoebe was about ten years 
of age and said testatrix raised the said Phoebe as though she were her 

daughter and that the said close relationship existed between them 
until the death of said testatrix. 

WHE REFORE Plaintiffs pray that a declaratory judgment be en- 
tered herein construing said Will and (1) determining the powers and 
duties of the trustees under Paragraph Sixth of said Will; (2) deter- 
mining the rights of said Wesley Hall, Jr. and said Phoebe Z. Penn, 
under said paragraph sixth of said Will; (3) determining the validity of 
the trust created under said paragraph sixth of said Will; (4) reforming 
said Will so as to conform to the last wishes of said Testatrix by in- 
cluding said Phoebe Z. Penn among the beneficiaries to share in the 
distribution of income and corpus of said trust created by said Paragraph 
Sixth of Said Will. 


/s/ Laura A. Killingsworth 
/s/ Albert Brick : /s/ Yeolen S. Thomas 


/s/ Samuel Intrater 
Attorneys for Plaintiffs 














DISTRICT OF COLUMBIA, SS: 


Laura A, Killingsworth and Yeolen S. Thomas, being first duly 
Sworn on oath, according to law, depose and say that they are the 
plaintiffs in the above and foregoing complaint; that they have read said 
Complaint by them subscribed and know the contents thereof; that the 
matters and things therein contained are true to their best knowledge, 
information and belief. 

/s/ Laura A, Killingsworth 
/s/ Yeolen S. Thomas 
[JURAT ] 


[Filed May 24, 1954] 


LAST WILL AND TESTAMENT OF HELEN 
PENN PENDER 


I, HELEN PENN PENDER, of the City of Washington, District of 
Columbia, do hereby make, publish, md declare this as my Last Will 
and Testament and do hereby revoke, annul, and cancel all other wills, 
testamentary dispositions or codicils by me heretofore made. 

FIRST: I commit my soul to God and my body to my Executrixes, 
hereinafter named, to be decently buried at their discretion, and it is 
my desire that all my just debts be paid as soon as possible after my 
decease. 

SECOND: I give and bequeath my silver knives, forks, and cut 
glass to Evangeline West, Phoebe Penn, and Thirkield Penn Kelley, to 
be divided equally, share and share alike. 

THIRD: I give and bequeath all my linens to my three sisters, 
Yoelen S. Thomas, Dr. Laura A. Killingsworth, and Marie Braxton, 
to be divided equally, share and share alike. 

FOURTH: I give and bequeath my gold edge dishes to my sisters, 
Yoelen S. Thomas, and Phoebe Penn, to be divided equally, share and 
share alike. | 
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FIFTH: I give and bequeath one bedroom suite to Hubert A. Penn, 
and all the rest, residue, and remainder of the household effects and 
things to be divided equally, share and share alike, among Thirkield 
Penn Kelley, Evangeline West, and Phoebe Penn. 

SIXTH: I give and devise my real property, known as 1504S 
Street, N. W., to my sisters, YoelenS. Thomas and Dr. Laura A. 
Killingsworth, as trustees, in TRUST NEVERTHELESS, to have full, 
absolute, and complete control and charge and discretion with reference 
to the operation or management of the said real estate, or to sell the 
same by a public or private sale thereof as they see fit; that it is my 
desire, although this is not to bind the trustees in their power and dis- 
cretion, and is not to be considered an order or a command, that the 
trustees operate the said premises as a home where Hubert A. Penn, 
Thirkield Penn Kelley, Phoebe Z. Penn, Wesley Hall, Jr., and Sinkler 
B. Penn, may reside and that the trustees attempt, by renting out some 
of the rooms and apartments therein, to pay off any deeds of trust out- 
standing against said real property; that the trustees shall have full 
power to collect the rents, to make all and any necessary repairs to the 
real property and to sell the same as they so desire at any time; that if 

the rent and income received from the real property does not 
carry or pay the principal and interest on the deed of trust, then, the 
trustees may sell said real property and divide any of the proceeds 
therefrom, or in the meantime, any income derived therefrom, among 
the following named persons, equally share and share alike, if then 
living: Hubert A. Penn, Thirkield Penn Kelley, Wesley Hall, Jr., and 
Sinkler B. Penn. It is understood that the trustees shall have full power 
and authority of management, and for sale of said real property at any 
time they see fit, and are not accountable to anyone and shall not be 
sued by any of the above named beneficiaries or devisees except for 
wilful defalcation of any monies or income received therefrom. 

SEVENTH: I give and bequeath any and all monies remaining after 
the payment of any debts to Thirkield Penn Kelley. 


_ if 3 
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EIGHTH: Ido hereby constitute, nominate and appoint, Yoelen 
S. Thomas and Dr. Laura A. Killingsworth, Executrixes, of this my 
Last Will and Testament and it is my desire that they be allowed to 
exercise the duties of that office without giving bond or security. 

IN WITNESS WHEREOF, I have placed my hand and seal to this 
my Last Will and Testament, in the City of Washington, District of 
Columbia, on the 29 day of July, 1946. 

/s/ Helen Penn Pender 

SIGNED, SEALED, PUBLISHED, and DECLARED by the above 
named Testatrix as for her Last Will and Testament, in the presence 
of us, who in her presence, and in the presence of each other, and at 


her request, have hereunto subscribed our names as witnesses. 
/s/ Milton Mindell Address: 1010 Vermont Ave., N.W. 
/s/ Albert Brick Address: 1010 Vermont Ave., N.W. 


[Filed July 22, 1955] 

ANSWER OF DEFENDANT WESLEY HALL, JR. 
First Defense 

The complaint fails to state a claim upon which relief can be 
granted. 

Second Defense 

1. No. 1 is admitted. 

2. No. 2 is admitted except that the defendant Phoebe Z. Penn is 
not a beneficiary of decedent's estate. 

3. No. 3 is admitted. 

4. Defendant admits that the decedent Helen Penn Pender left a 
last will and testament but denies that the will is ambiguous and un- 
certain. 

4.(a) 4(a) of the complaint is admitted but defendant asserts that 
it is perfectly clear that such will does not restrict the power of the 

trustees to sell such property. 
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4.(b) Defendant asserts that the plaintiffs have the power to sell 
Such property but have no knowledge as to the rental and income of the 
property and the ability to pay the principal and interest on the encum- 
brances of the said property and asserts that the plaintiffs have never 
accounted to this defendant or any other defendant as to the income and 
disbursements of the trusts as to which they are the trustees. 

4.(c) Defendant admits that Thirkield Penn Kelley died on or 
about September 11, 1951 and asserts that said person was entitled to a 
one-fourth share in the trust set forth in Paragraph 6th of the will of 
Helen Penn Pender and avers that he is the sole heir of Thirkield Penn 
Kelley and accordingly is entitled to the share of such person. 

4.(d) The first sentence of 4(d) is denied. Defendant avers that 
plaintiffs have the right and the duty to sell the aforesaid property and 
avers upon information and belief that the income of the property is in- 
sufficient to pay the principal and interest upon the encumbrances on the 
property involved and further asserts that a proper distribution of such 
proceeds would be one-half of the net proceeds of the sale to this defen- 
dant and one-fourth to each of the defendants Hubert A. Penn and Sinkler 
B. Penn. 

4.(e) The right of the defendant Phoebe Z. Penn to share in the 
distributive income from the trust estate or the proceeds of the sale of 
the trust property is denied. This defendant has no knowledge as to any 
memorandum left by the testatrix Helen Penn Pender but denies that the 
name of Phoebe Z. Penn was inadvertently omitted from the will and 
denies that Phoebe Z. Penn, is entitled to take as a beneficiary thereof. 
The defendant has no knowledge as to the exact number of heirs of the 
testatrix. Defendant admits the relationship of Phoebe Z. Penn as 
alleged and has no knowledge concerning an alleged close relationship 
between the said Phoebe Z. Penn and the testatrix. 

COUNTE RCLAIM 

1. The defendant Wesley Hall, Jr., is a beneficiary under the 

will of Helen Penn Pender, deceased, which said last will and 
testament is being administered by the plaintiffs herein in Admini- 
stration No. 78374 of this court. 


| 
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2. According to Paragraph 6th of said Will, a testamentary trust 
was established naming the plaintiffs as the trustees therein and naming 
this defendant and others as the beneficiaries of said trust. The corpus 
of the trust is the real estate known as 1504 S Street, N.W., Washington, 
D.C. The plaintiffs qualified as the executrices of the decedent's estate 
shortly after the death of the decedent on or about June 23, 1951. It 
then and there became the duty in the administration of such estate to 
wind up the probate thereof within one year from the issuance of the 
letters of administration. Defendant asserts that said estate has never 
been administered in full and no accounting has been rendered to the 
defendant or to the other beneficiaries concerning the income or disburse- 
ments of the trust estate. 

3. Since the trust by its terms had no termination date it then 
and there became the duty of the trustees to terminate said trust within 
a reasonable time or in the alternative since such trust had no termina- 
tion date the corpus of the trust vested immediately in the beneficiaries 
named in the trust. The defendant has made repeated requests of the 
plaintiffs for an accounting as to the trust income and disbursements all 
of which requests have been ignored or denied. Defendant further 
asserts that under the terms of the trust it became mandatory upon the 
trustees to sell the trust estate when the income of the trust estate was 
insufficient to pay principal and interest. The defendant asserts that 
the income of the trust estate was never sufficient to pay principal and 
interest and the plaintiffs are violating the terms of said trust by failing 
and refusing to sell the corpus of the trust. 

Wherefore defendant Wesley Hall, Jr., prays judgment as follows: 

1. That the plaintiffs be removed ,as trustees of the testamentary 
trust set forth in Paragraph 6th of the will of the testatrix Helen Penn 
Pender in Administration 78374. 

2. That the plaintiffs be required to render a proper accounting 

to the defendant and other beneficiaries of the income and disbur- 


sements of the trust and of its assets. 
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3. That the court order the property known as 1504 S Street, 
N.W., in the District of Columbia sold by public or private sale. 

4. That the court render judgment for the defendant against the 
plaintiffs in such amount as the court may find the plaintiffs are in- 
debted unto the defendant. 

/s/ Arthur L. Willcher and 


/s/ Sol Rothbard 
Attorneys for defendant Hall 


[Certificate of Service] 


[Filed August 3, 1955] 

ANSWER TO COUNTERCLAIM 

Come now the plaintiffs by their attorney and for answer to the 
counterclaim filed by the defendant Wesley Hall Jr., state as follows: 

1. The counterclaim fails to state a cause of action upon which 
relief can be granted. 

2. The plaintiffs deny the material allegations of the counter- 
claim and demand strict proof thereof; that furthermore Paragraph 3 
of said counterclaim states a legal conclusion which is improper and 
plaintiffs deny that the trust vested immediately in the beneficiaries 
named in the trust or that it became mandatory for the trustees to sell 
the trust estate. 

WHEREFORE plaintiffs pray that the counterclaim filed herein 
by the defendant, Wesley Hall, Jr., be dismissed with prejudice. 


/s/ Albert Brick 
Attorney for Plaintiffs 
517 Denrike Building 
Washington 5, D. C. 


[Certificate of Service] 
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[Filed June 25, 1956] 
PRE-TRIAL STATEMENT 
This case concerns a complaint for construction and/or refor- 
mation of a will. The plaintiffs are the executrices and trustees under 
the Last Will and Testament of Helen Penn Pender, deceased, Admini- 
stration No. 78,374. The defendants are all the known heirs at law and 
next of kin of the said decedent and also are beneficiaries under the 
Last Will and Testament of Helen Penn Pender filed in the said admini- 
stration action. Paragraph SIXTH of said will, provides in part: 
"that if the rent and income received from the 
real property does not carry or pay the principal 
and interest on the deed of trust, then, the trustees 
may sell said real property and divide any of the pro- 
ceeds therefrom, or in the meantime, any income 
derived therefrom, among the following named persons, 
equally share and share alike, if then living: Hubert A. 
Penn, Thirkield Penn Kelley, Wesley Hall, Jr. and 
Sinkler B. Penn." 
The said Thirkield Penn Kelley was living at the time of the death of 
Helen Penn Pender on June 23, 1951, but died on September 11, 1951. 
The said Thirkield Penn Kelley left as a sole heir at law and next of 
kin the above named Wesley Hall, Jr. The executrices request a deter- 
mination of whether or not the said Wesley Hall, Jr. is entitled to the 
share of Thirkield Penn Kelley, his mother, as well as his own share. 
The second question presented in the case is as follows: In the 
first portion of Paragraph SIXTH of the Last Will and Testament of 
Helen Penn Pender, the decedent states: 
"T give and devise my real property, known as 1504S 
Street, N.W., to my sisters, Yoelen S. Thomas and Dr. 
Laura A. Killingsworth, as trustees, x x x that the trustees 
operate the said premises as a home where Hubert A. Penn, 
Thirkield Penn Kelley, Phoebe Z. Penn, Wesley Hall, Jr., 
and Sinkler B. Penn, may reside and that the trustees 





attempt, x x x". 
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In the lower portion of Paragraph SIXTH in the said Will, the decedent 
listed the distributees among whom any proceeds from the sale of such 
real estate should be divided and failed to list the said Phoebe Z. Penn. 
The attorney who prepared the Will, Albert Brick, Esquire, states 
that he received from the testatrix hand-written notes being instructions 
as to what should be contained in said will; that the said Phoebe Z. Penn 
is listed in said notes along with other beneficiaries to share in the dis- 
tribution; that her name was omitted from the Last Will and Testament 
due to a typographical error of the scrivener of said will. The plain- 
tiffs request instructions as to the rights of the said Phoebe Z. Penn under 
Said paragraph SIXTH of said Will. 

The plaintiffs request that the Court consider the record in Ad- 
ministration No. 78, 374. 


/s/ James C. Toomey 
Attorney for Plaintiffs 

910 Seventeenth St., N. W. 
Washington 6, D. C. 


[Filed June 25, 1956] 


PRETRIAL STATEMENT OF DEFENDANT WESLEY 


HALL, JR. 
This defendant takes the position that the court is without power 


to change the terms of the will so as to include as a beneficiary the 
defendant Phoebe Z. Penn and furthermore claims that as to such relief 
the complaint fails to state a claim upon which relief can be granted. 

This defendant further states that the equity court has no juris- 
diction over the proceedings whatsoever but that the same is solely 
within the jurisdiction of the Probate Branch of this court and therefore 
this court is without jurisdiction to grant any relief to the plaintiff. 

With respect to the questions concerning the trustee's power of 
Sale, the defendant says that such question is moot as the property has 
been sold by order of the Probate Branch of this court and is awaiting 
settlement at the title company. | 
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This defendant denies that Paragraph 6 of the will is ambiguous 
but states that it is clear and that he is entitled under such provision in 


his own right to a one-fourth interest in the proceeds of the sale of the 
property and as the sole heir of Thirkield Penn Kelley to the one-fourth 


interest devised to her. This defendant further states that he is en- 


titled to an accounting from the plaintiffs as to the proceeds from the 
operation of the property and as to the disposition of the assets of the 
estate but no proper accounting has ever been made. 

This defendant further states that the attempted trust is invalid 
in that it uses precatory words instead of words of direction and further 
that according to the terms of the trust title does not vest within life or 

lives in being or twenty-one years thereafter and is therefore in- 
valid as being in violation of the rule against perpetuities. Accordingly 
title to the aforesaid property never vested in the trust but descended 
immediately to the beneficiaries. 

STIPULATIONS 

1. This defendant will stipulate that the real property involved 
herein has been sold but that the sale has not been consummated and 
there is a question as to whether the sale price is the same price as 
that announced in court before Judge McLaughlin. If the sale price is 
less then the trustees are accountable for the difference. 

2. This defendant will not stipulate the so-called notes in the 
handwriting of the testatrix. 

3. This defendant has no knowledge concerning any agreement 
adjusting rights to the will between said beneficiaries and the plaintiffs. 


/s/. Arthur L. Willcher & Sol Rothbard 
Attorney for defendant Wesley Hall, 
Jr. 


* * * * 
[Certificate of Service] 
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[Filed June 25, 1956] June 25, 1956 
PRETRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

This is an action for construction and reformation of a will or for 
construction or reformation of a will. 

The pretrial statements of counsel for Ps filed by James C. Toomey 
attorney of record for P and the pretrial statement of Wesley Hall, Jr. 
filed by Arthur O. Wilcher and Sol Rcthbard as attys for Hall Jr., ade- 
quately outline the situation surrounding the cause of action, set forth 





the contentions of the respective parties and state the issues. In the 
circumstances, the court adopts said pretrial statements, attaches 
same hereto and by reference makes said statements a part of this pre- 
trial statement and order of the court. 

Pretrial statement on behalf of P has been presénted to the court 
by Albert Brick, atty. of record for Ps, but at pretrial Mr. James C. 
Toomey atty. of record for Ps, stated verbally to the court that Mr. 
Brick has withdrawn as atty. for the named Pltf. in the probate pro- 
ceeding now pending in this court and has filed praecipe of withdrawl 
in that proceedings and also stated to the court that Mr. Brick has ad- 
vised him personally that he will withdraw as counsel for pltf. in the 
instant action; will file praecipe of withdrawal of appearance and that 
Pltffs. may be represented solely by Mr. Toomey. All defendants 





except D. Wesley Hall, Jr. have filed answers admitting the allegations 
of the complaint and praying that the prayer of the complaint be granted. 


So) 
In the circumstances pretrial statements on behalf of said Ds are not | 
necessary in the court's opinion. 
STIPULATIONS: There are no stipulations. a 
Dated June 25, 1956 : 
/s/ Charles F. McLaughlin B 


Pretrial Justice. 
REMARKS of Pretrial Justice for consideration of Trial Justice: 


Attorneys authorized to act: /s/ James C. Toomey 
/s/ Arthur L. Willcher 
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Washington, D. C., 
Tuesday, January 22, 1957. 

The above-entitled case came on for trial at 12:15 o'clock p.m., 
on Tuesday, January 22,1957, in the United States District Court for 
the District of Columbia, in the Court House, at Washington, D. C. 

BEFORE 

HONORABLE ALEXANDER HOLT ZOFF, Judge of the United 
States District Court for the District of Columbia. 

* * ca * aK 

OPINION OF THE COURT 

THE COURT: The Court is of the opinion that the attempted 
trust sought to be created in Paragraph 6 of the will is void because it 
names no cestui que trust and contains no object of the trust but merely 
gives and devises the property in trust and then gives complete dis- 
cretion to the alleged trustees to manage the property or operate it or 
sell it. 

The Court is also of the opinion that Paragraph 6 must be con- 
strued as a whole. To do otherwise would result in a will that the 
testatrix did not intend. In other words, it would not do to strike down 
the clause creating the trust and then construe the first clause of Para- 
graph 6 as a devise in fee simple absolute. 

The Court, therefore, concludes that there is an intestacy as to 
the real property referred to in Paragraph 6 of the will and that it des- 
cends to the heirs in accordance with the statutes of the District of 
Columbia. 

This makes it unnecessary to answer the two questions. If it 


were necessary to answer them, the Court would say that the enumera- 


tion of the distributees may not be amended by the inclusion of an addi- 


tional person even if the proof showed that this would be in accord with 
the intent of the testatrix, because a will may not be varied in that 


manner. 
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The Court would also construe the words "if then living” as 
referring to the date of the sale, and consequently, if one of the four 


enumerated distributees of the aforesaid estate was not living at the 
time of the sale, the survivors would take his share, share and share 
alike. This, however, becomes academic in view of the Court's con- 
clusion of law that the entire Paragraph 6 is invalid and that the testa- 
trix was deemed to have died intestate as to the real property herein 
described. 

You may submit a judgment accordingly. 
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[Filed January 29, 1957] 
FINDINGS OF FACTS AND CONCLUSIONS OF LAW 

This cause came on to be heard at this term upon the pleadings, 
the testimony and the argument of counsel, whereupon the Court, this 
29th day of January, 1957, enters the following: 

FINDINGS OF FACTS 

1. The attempted trust sought to be created in paragraph 6 of 
the will of Helen Penn Pender, bearing date July 29, 1946, and ad- 
mitted to probate on August 24, 1951, names no cestui que trust, con- 
tains no object of the trust, and merely gives and devises the property 
in trust, and then gives complete discretion to the alleged trustees to 
manage, operate or Sell the property. 

2. That the wording contained in paragraph 6 was wording solely 
aimed toward the creation of a trust. 

CONCLUSIONS OF LAW 

1. The attempted trust sought to be created in paragraph 6 of the 
last will and testament of Helen Penn Pender, bearing date July 29, 1946 
and admitted to probate on August 24, 1951, is void. 

2. All of paragraph 6 in said will must be construed as a whole 
and the said paragraph is an attempt to create a trust and not a devise. 

3. That there is an intestacy as to real property known as 1504 
S Street, N.W., Washington, D.C., and that said real property des- 
cends to the heirs of Helen Penn Pender in accordance with the statutes 
of the District of Columbia. 


/s/ Alexander Holtzoff 
JUDGE 


Seen: 


Arthur L. Willcher, Esquire 
Attorney for Defendants 


[Certificate of Service ] 
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[Filed February 8, 1957] 

ORDER 

Upon consideration of the findings of facts and conclusions of law 
entered herein, it is, by the Court, this 8th day of February, 1957, 
ordered: 

1. That the attempted trust sought to be created in paragraph 6 
of the Last Will and Testament of Helen Penn Pender, bearing date 
July 29, 1946 and admitted to probate on August 24, 1951, is void. 

2. That the real property known as 1504 S Street, N. W., 
Washington, D.C., shall descend to the heirs of Helen Penn Pender 
in accordance with the statutes of the District of Columbia. 


/s/ Alexander Holtzoff 
JUDGE 


[Certificate of Service] 


[Filed February 18, 1957] 


MOTION OF DEFENDANT WESLEY HALL, JR. 
FOR JUDGMENT N.O.V. OR IN THE ALTERNATIVE FOR 
A NEW TRIAL 


1. The defendant Wesley Hall, Jr. moves the court for an order 
granting him a judgment N.O.V. to the effect that he is entitled to a 
one-third interest in the trust created by paragraph number 6 of the 
last will and testament of decedent or to a one-half interest in said 
property depending upon the Court's construction of said trust and for 
reason therefore avers that the trust created therein was not illegal but 
was a valid trust in which he had a beneficial interest. 

2. The Court's legal conclusion that the trust created was not 
legal or valid is incorrect. 

3. The defendant is likewise entitled to a judgment N.O.V. or for 


a new trial because the Court's findings of fact and conclusions of law 
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are contrary to the evidence and to the weight thereof and are contrary 


to law. 
/s/ Sol Rothbard 
/s/ Arthur L. Willcher 


Attorneys for defendant, 
Wesley Hall, Jr. 


[Certificate of Service] 


[Filed March 1, 1957] 
ORDER 
Upon consideration of the motion of the defendant, Wesley Hall, 
Jr., for judgment non obstante veredicto or, in the alternative, for a 
new trial, and the opposition filed thereto, itis, by the Court, this 
ist day of March, 1957, 
ORDERED, that said motion be and it is hereby denied. 


/s/ Alexander Holtzoff 
JUDGE 


Seen: 


Arthur L. Willcher 
Attorney for Defendants 


[Certificate of Service] 


[Filed March 8, 1957] 
NOTICE OF APPEAL 

Notice is hereby given this 8th day of March, 1957, that Wesley 
Hall, Jr., defendant, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 29th day of January, 1957 and from the judgment of this 
Court entered on the 8th day of February, 1957 in favor of Laura A. 
Killingsworth, et al, plaintiffs against said defendants, Sinkler B. Penn, 
ny eae /s/ Arthur L, Willcher * * * 


Attorney for Defendant, 
Wesley Hall, Jr. 





